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EUROPEA N SM A L L  BUSI N ESS A L L I A NCE

Statement to the Software-Patent-Directive

The three European federations CEA-PME (Confédération Européenne des
Associationsde Petiteset MoyennesEntreprises),CEDI (EuropeanConfederationof
Independents– ConfédérationEuropéenneDes Indépendants)and ESBA (European
Small Business Alliance) representaround 2 million small and medium-sized
enterprises (SMEs) throughout Europe. 

Their membersinclude both sector-independentnationalsmall-businessassociations
and international professional representative groups. 

They representthe interestsof SMEs in all sectorsto the Europeaninstitutionswith
theaim of giving themalevel of influencecommensuratewith their importancewithin
the European economy.

The threefederationshavemergedto form the EuropeanSmall BusinessAlliance to
give theseindependentsandthe representationof their interestsevengreaterweight.
This is a historic event, as such a joint organisationof free associationsis a new
departure. 

The necessityof this joint approachby autonomousassociationsarisesfrom the
dominanceof other "medium-sized"businessassociations,which are basedfully or
partially on compulsorymembershipor which are dominatedby the interestsof
corporate groups or large companies.

The alliance of the federations CEA-PME, CEDI and ESBA will create an
independent voice for the free SME associations and their members.

The alliance rejects the proposed Directive on the Patentability of Computer-
ImplementedInventions,sincethis proposalstronglyrunscontraryto the interestsof
EuropeanSoftware-Entreprises.Shouldthe EuropeanParliamentadaptthis proposal
without any changes,Europeaneconomy would be threatenedwith the loss of
thousandsof jobs,a dramaticdeclinein innovationandeventhestopof innovationfor
SME´s.
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If the Directive is enforcedas it is considered,SME´s who do not possesslegal
advisorswill be confrontedwith enormousadditionalcosts,sincein the future they
will haveto carry out wide inquiries in mattersof patentsfor everysoftware-project.
This doesnot only regarddevelopersof software,but alsocomputerretailerand IT-
branchesof enterprisesof application.They will also be confrontedwith costsfor
licensingfor the utilisation of externalpatents,additionalcostsfor the development
andcostsfor own patentsin caseenterprisesshouldtry to savethemselvesfrom the
attacks of others. 

Empiric studies (i.e. Frauenhofer-Institut)about the behaviour of SME`s in the
Software field have shown, that patentsare the less effective method to protect
investments.In order to protect themselvesfrom potential attackssoftware-patent-
supporterssuggestto apply for as many patentsas possiblein order to establisha
patent-portfolio.However, especiallySME´s used to get along perfectly without
patents. They are perfectly protected by the copy right law.

Unlike most complex technologies,the opportunity to developsoftwareis open to
small companies,and even to individuals. Softwarepatensdamageinnovation by
raising costs and uncertaintiesin assemblingthe many componentsneededfor
complex computer programs and constraining the speed and effectivenessof
innovation.Theserisks and liabilities areparticularlyburdensomefor SME´s,which
play a central role in software innovation in Europe as well as North America.
Moreover, within the ICT sector, expansion of patent protection has been found to lead
to an increasein the strategicuseof patents,but not to a demonstrableincreasein
innovation.

Copyright and other rules of competition permit SME´s to grow despite the
overwhelmingresourceadvantagesof largecompanies.Theflexible andeasy-growing
software-industriecouldbecomea clumsyindustry,becauseof the needfor accessto
cross-licensingagreementsandthe legalprotectionof largecorporations.While some
SME´swill be ableto prosperin this new environment,manywill not. In particular,
validating loosenedstandardson patentablitywill cloud the prospectsof Europe´s
ascendantfree andopensourcesoftwareindustrywhile preservingthe dominanceof
present market leaders.

CEA-PME promotesthe harmonisationof the Europeanpatentpractice.Howevera
way has to be found, that neither constrainsSME´s nor the free Software/Open-
Source-Software.The best solution would be, to abstainfrom the enlargementof
patent-systemson the field of logic and to clearly declarein the directive, that data
processing is not technical and thus not patentable. 

CEA-PMEholdstheview that theexistinglegal legislation– asregulatedin thecopy
right law andtheEuropeanPatentAgreement,Article 52 is sufficientandshouldonly
be confirmed within the EC-directive. The interpretationof the that concerning
regulation should be left to the jurisprudence.

Brussels, 16th, 2003-09-16
Grupp 
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