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U.S. COMMENTS ON THE DRAFT EUROPEAN PARLIAMENT AMENDMENTS
REGARDING THE PROPOSED EUROPEAN UNTON DIRECTIVE
ON THE PATENTABILITY OF COMPUTER-IMPLEMENTED INVENTIONS

L. Background

On February 20, 2002, the Furopean Commission submitted to
the Eurcpean Parliament a proposed Directive on the
Patentabilitcy of Computer-Implemented Inventions
{(hereinafter, the term "Directlive" will be used to refer to
the February 20, 2002 text). The Directive is intended to
harmonize the standards for patentability of computer-
implemented inventions throughout the European Union (EU)
member states and thereby eliminate the variations
currently plaguing European patent law in this area of
technology. Another goal of the Directive is to create
transparency by clearly defining thoge standards, thereby
providing the degree of legal certainty necessary for
promoting investment and innovation. The Directive is
further intended to reaswure EU member states that patents
will not be granted for mere algorithms, mental processes,
or business methods, in keeping with current European
patent law.

On June 717, 2002, the Committee on Legal Affairs and the
Internal Market., to which the proposed Directive had been
referred by the Parliament, adopted a drafl legislative
resolution (hereinafter the term "Resolution" will be used
to rafer to the June 17, 2002 text) containing proposed
amendments to Lhe Directive and rabled its report on June
18, 2003. Consideration of the Resolution by Parliament
has bcen postponed until at least September 22, 2003.

On August 21, 2003, United States officials met with Mr.
Wim van Velzen, a member of the European Parliament, to
discuss various matters of mutual interest, including the
Directive and the amendments propoeed by the Eurcopean
Parxliament in the Resolution. During the course of the
discussions, specific provisions of the Directive and
ppecific amendments in the Resclution were addressed, and
it was agreed that the United States would submit comments
on thesc provisions fcr consideration by the European
Parliament. We are pleased to now present thcsge comments,
which focus on the following three Articles: Article 4 and
the definition cf "technical ccntribution," Article & and
the propoused "reverse engineering" exception to
infringement, and Article 6(a) and the proposed
"interoperability" exception to infringewent. O©Of these,
Article é(a) is of the greatest concern to the United
States because of its apparent inconsistsncy with
international obligations and its petential for weakening
patent protection in Europe. Ilnderstanding the concerns


















