Consultation Européenne sur la
Brevetabilité de Regles d’Organisation et
Calculaltion mettables en oevre par
ordinateur (= programmes pour
ordinateurs)

http://swpat.ffii.org/papiers/eukonsult00/index.fr.html

Groupes de travail
swpatag@ffii.org
version frangaise 2000/08/25 par Odile BNASSY *

2003-08-10

En 2000-10-19 1'Unité de Propriété Industrielle de la Commission Eu-
ropéenne (CE-UPI) publia un papier de consultation qui propose de légaliser
la pratique de 1’Office Européen de Brevets (OEB) de accorder des brevets
logiciels contre la lettre et 'esprit de la loi en vigeur. Ce papier se dirigait
vers les départements de brevet des entreprises et associations et était concu
comme un manoevre de mobilisation. En plus il était soutenu par une “étude
indépendante” conduite par des lobbyistes connus du brevet logiciel. Des
conseils en brevet travaillants pour diverses organisations envoyerent des pa-
piers de consultation applaudissant la ligne CE-UPI/OEB et récitant le crédo
connu du mouvement de brevet selon lequel les brevets promouvent I’innova-
tion dans tous les domaines et servent surtout 'intérét des petites entreprises.
Néanmoins il y avait aussi des reponses critiques venant d’un certain nombre
de grandes associations et entreprises aussi que de plus que 1000 individus
et petites unités. La CE-UPI a jusqu’au présent publié les papiers seulement
dans une forme incomplete et difficile a consulter. Nous voulons resoudre ce
probleme, et vous pouvez nous aider.

* http://obenassy.free.fr/
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1 Comment ca s’a produit

In summer 2000 the scene was set for legalising software patents in Europe. For seve-
ral years, the EU Commission’s Industrial Property UnitE] had planned to rubberstamp
the European Patent Office’s policy of granting patents on rules or organisation and
calculation. The last necessary step was the official removal of all restrictions on paten-
tability from the law or at least a deletion of the “programs for computers” in art 52
of the European Patent Convention (EPC). Moreover, the European Commission was
scheduled to become a major player in a future European patent system, which was to
be based on Community law rather than on an intergovernmental negotiation process.
As a part of this transition, the European Commission was to issue a software paten-
tability directive. Under the name of “clarification” and “harmonisation” the existing
legal framework was to be discarded and instead the practise of the European Patent
Office was to be legalised and made binding for national courts, many of which had so
far refused to follow the EPO on its adventurous course, either by sticking to the letter
and spirit of the existing law or by developping their own halfway solutions. In 1997 the
European Commission outlined the contents of a software directive in a “Greenpaper
on the Community Patent” and inserted it into the rear part of a long resolution text
which was rubberstamped by the European Parliament. Yet, this met with unexpected
resistance. By summer 2000 a Petition for a Software Patent Free Europe had gained
the support of 50000 signatures, 200 software companies and numerous politicians of all
camps. Under the impression of these developments, the governments of FR+DE+UK
decided not to delete the computer program exclusion for the time being and instead
hand over the issue to the European Commission. The patent law experts at the CEC
Patent Unit then openedE] a public consultation on 2001-10-15 which was to last until
2001-12-15 and thus cover exactly those weeks, during which the EPC had been schedu-
led to be changed. Art 52(2) EPC was as a result left untouched, and instead the patent
movementm was mobilised by means of a specifically focussed consultation call:

The basic question of whether computer programs (computer-implementable rules of
organisation and calculation) are inventions in the sense of patent law (art 52 EPC) was
not asked. Instead, the CEC Patent Unit implied that the answer must be yes. They
talked about “computer-implementable inventions” and used this term as a synonym
for “computer-implementable rules of calculation and organisation” rather than for true
technical inventions which can be implemented under program control and whose pa-
tentability is beyond doubt. Thus the EU Industrial Property Unit not only implied an

1. http://europa.eu.int/comm/internal_market/fr/indprop/index.htm
2. http://europa.eu.int /comm /internal_market/en/indprop/comp/softpatfr.htm
3. http://swpat.flii.org/analyse/lijda/index.de.html



answer where it should have asked a question, but also falsely attributed silly positions
to the software patent critics, before even opening the consultation.

The accompanying “independent study”, written by some well-known EU software
patent lobby activistsﬂ7 again reiterated the usuall patent lawyer credo in the guise of a
somewhat more objective wording. This led the study to draw conclusions such as “any
proposition to extend the patent system beyond the status quo cannot be claimed to rely
on scientific evidence”. In this context “status quo” refers to the practise of the Furo-
pean Patent Office’s Technical Boards of Appeal. The study does not even consider the
possibility of criticising that practise and returning to the European Patent Convention.
Nor does it explain the concept of “technical invention”, which is the underlying spirit
of the European Patent Convention. Moreover the study predicts that software patents
will gradually be accepted and used by the open source software community for its own
benefit.

In spite of all this care taken to mobilise a network of patent professionals and create
the impression of a pro-patent mainstream opinion, the results of the mobilisation cam-
paign did not really look very convincing as a basis for arguing the case of software
patentability.

While at the beginning, the CEC Indprop Unit (Industrial Property Unit in the Gene-
ral Directorate for the Internal Market of the Commission of the European Community)
still wanted to quickly issue a directive and rallied national governments for this purpose,
it gradually turned out that these governments were not very eager to go along. Also,
the CEC Patent Unit itself apparently found that this consultation was not a good basis
for their plans. They reported to the governments that the consultation result showed
an “overwhelming vote of the concerned industries in favor of software patents” and
only a minority, mainly from the “opensource movement”, was clamoring against soft-
ware patents. But they did were not eager to display the results of the consultation on
their website, and it was very hard to press them to publish at least a small part of the
submissions. Most submissions have not yet been published, often in spite of repeated
requests by the authors to have them published, and those that have been published have
been transformed to a PDF format that makes them hard to use in any hypertext-based
dialogue.

Thus the work of evaluating the consultation has largely been left to private initiatives
like ours. The CEC Patent Unit has however ordered a summary analysisﬂ from an “in-
dependent contractor”, which has been available internally since April and was released
to the public at the beginning of August, together with the installation of a web-based
online discussion forum%

The CEC online discussion forum is only web based, without an archive, incompatible
with normal posting and referencing and automatisation mechanisms, depending on
Javascript, in general poorly accessible, unacceptable for the people who have developped
high standards of public communication in newsgroups and mailing listsm Since the

4. http://swpat.fhi.org/papiers/clsr-rhart97/index.en.html
5. http://europa.eu.int/comm/internal_market/en/indprop/comp/softpatanalyse.htm
6. http://europa.eu.int/comm/internal_market /en/indprop/comp/softforum.htm



Internet became popular, our representatives and their PR agencies have been trying
hard to reinvent the wheel of civil culture, apparently hoping to change its shape from
a circle to a square that matches their tv-based communication habits. Even though the
Indprop Unit’s attempt to at least engage in some form of dialogue seems commendable,
citizens are not to blame for ignoring this type of government-designed “e-democracy”.
The forum attracted only 50 comments — none from pro swpat people — that were later
hard to find and died very soon.

2 Some examples of the “Independet Contractor”’s bias

2.1 Pg. 8:

Here and elsewhere the report claims that the software patentability critics are una-
ware of 20000+ software patents granted. May be they just consider them invalid be-
cause the law does not allow them and are probably not enforceable. In fact the report
recognizes that almost everybody thinks the situation is ambigous and uncertain. Lit-
tle wonder that many people, specially not especialists in law, tend to disregard 20000
patents of uncertain practical value.

The report says that the anti software patent position is “radical” and would re-
quire “extensive negotiation”. It is the first time we hear the majority of people in a
debate called “radical” for defending the enforcement of current law. We wonder what
negotiation would be necessary, but I doubt the purporse of the report was to assess
the necessary means to obey the majority. I thought it was intended to summarize the
opinions, proposals and demands of the participants.

2.2 Pg. 12:

The table that summarizes opinion on the desired patentability subject matter does
not give numbers, only vague qualitative descriptions.

The majority of responses fall into two distinct groups who hold substantially
different views
fails to note that one of these two groups is majoritary and the other isn’t. I could also
say that “the majority of opinions of people fall into two distinct groups, those who think
that murder is wrong and those that don’t”. It’s true, but it doesn’t clarify anything.
Most people think that murder is wrong. And I hope we’re not looking for a compromise
in that.

In 2.1.2 they say it’s interesting to see that opponents to software patents use the term
“software patent” and proponents use “computer implemented invention patent”. It is
not interesting once you realise that the few proponents are patent professionals and
patent holders and the opponents are software developers, users or researchers. Little
wonder that patent professionals are more used to the term invention and software
engineers are more used to the word software rather than to euphemistic EPO slang.

7. http://swpat.fli.org/archive/mrilu/index.fr.html



The size of the “petition” does not necessarily reflect the relative balance of
views of the population as a whole

. Certainly a call for comments is not a statistically planned survey, but obviously the
minority in favor of software patents does not represent the majority of the population.
I don’t think the majority of the population has any position in the issue. If the purpose
of the patents is to promote innovation in some given field, certainly you want to listen
to the developers, teachers, students and researchers in the field and not to the lawyers
and managers, except when the field is law or management. I don’t think lawyers will
innovate in software. So probably the population as a whole would vote against software
patents if told who advocates for one or the other option. But this is as much speculation
as is the report statement. The only thing we know for sure is that more than 90% of
the people that cared to speak to the EC about software patents do not want them.

2.3 Pg.13

I fail to understand the table by country, and would very much welcome an explanan-
tion. It says:

The “open source proportion” is the proportion of responses that was overtly
from “open source” lobbies, the vast majority was from the “petition” orga-
nised by the Eurolinux Alliance.

“Patent Support” is the proportion of responses sent directly to the Furopean
Comission that supported patents for computer implemented inventions and
were not explicitly from “open source” groups.

This classification is quite irrelevant to the point of whether respondents supported or
not extending the patentability to software, and apparently confuses the notions “open
source” and “against software patents” in an attempt to associate opposition with a
phenomenon regarded as minoritary. On the other hand, the report fails to probe into
the political background of the pro-swpat group. This group apparently belongs to the
same small stratum of people to which the organisers of the consultation themselves
belong and which they mobilised by the very way in which they put the questions.

3 Comment vous pouvez nous aider

On peut faire le travail qui reste ensemble.

4 Evaluation

Most of the submissions fall into one of the following categories:
1. Small-scale studies from individual researchers/academics, carefully crafted, with
original reasoning and references to relevant literature, e.g.



2. Position papers from patent lawyers of large enterprises and industry associations
that state the standard articles of faith from the credo of the patent movement
and professionally play the mobilisation game of the CEC Industrial Property Unit,
usually without more than schematic reference to the special situation of the body
which they represent, written by a patent law expert of that body without review
or even knowledge of other members of the organisation. These articles generally
show a lack of basic knowledge on the European concept of technical invention
and the debate on computer-programs that has been raging since the 60@ Instead
they dwell much on the TRIPS fallacyiﬂ and other well-known patent movement
propaganda myths. It sounds as if these lawyers draw all their knowledge from a
limited repertoire, comprising not much more than the “independent study” on
which this consultation was based.

3. Position papers from patent practicioners and their associations. Very similar to
the above, reflecting the credo of patent circles, without knowledge of the concept of
technical invention, without consideration for the risks of unlimited patentability,
with naive claims about the economics of software, like the above group, but often
a little bit less schematic, sometimes more aggressive.

4. Position papers from other representatives of organisations with varying, less sche-
matic viewpoints, not playing the game of the consultation papelm but rather
citing parts of it as appropriate for the (independently structured) argumentation.

5. Statements of personal experience and opinion on software patentability, not closely
oriented toward the paper

6. Short political statements by individuals, most of whom fear negative effects of
software patents.

There are still more than 1300 unpublished statements, most of which probably belong
to the last two categories and can be found on the Eurolinux consultation sitd ]

5 Lecture Ultérieure

8. http://swpat.flii.org/analyse/invention/index.fr.html
9. http://swpat.ffii.org/analyse/trips/index.en.html
10. http://europa.eu.int/comm /internal_market /en/indprop/comp/softfr.pdf

11. http://petition.eurolinux.org/consultation
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